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Circular 230 Disclaimer

Any tax advice contained in this 

presentation was not intended or 

written to be used to market or promote 

any transaction. Topics discussed are 

general in nature and should not be 

relied upon without professional advice 

regarding specific facts applicable to 

your situation.
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Families First Coronavirus Response 

Act of 2020 (FFCRA)

• Effective Date:  April 1, 2020

• Sunset Date: December 31, 2020



Emergency Paid Sick Leave of the 

FFCRA

• Covered “employers” required to provide 
paid leave for qualified “employees”

• Two weeks (up to 80 hours) at 

• employee’s regular pay rate, or 

• two-thirds the employee’s pay rate.

• Max. of $511/day for certain qualifying 
reasons.

• Tax credits meant for 100% reimbursement.



Who does this apply to?

• Employers with fewer than 500 
employees are subject to the Emergency 
Paid Sick Leave (E-PSL)

• Employers with under 50 employees can 
seek to claim exclusion if viability of 
business at risk (would “jeopardize the 
viability of business as a going concern”)

• Not required for 500+ employees



What is a qualified employee?

• Must be currently employed - it’s 

available immediately to all

• Includes temporary personnel

• Independent contractors? Careful 

with misclassification

• Part-time personnel can receive 

reduced benefits.



What is a qualified emergency? )

In essence, there are two buckets 
available to meet eligibility for E-PSL

• Bucket A (Employee’s own health) –
employee is “unable to work” because 
employee is quarantined (per 
government order or advice of health 
care provider); employee has been 
advised by health care provider to self-
quarantine; employee is experiencing 
COVID-19 symptoms and is seeking 
diagnosis 



What is a qualifying emergency? 

(cont’d) 

• Bucket B (care for others) – Employee is 
unable to work because employee is caring 
for someone in Bucket A (essentially), 
employee is caring for a son or daughter 
due to school or place of care closure (or 
cannot get child-care because of C19 
precautions). 

• (within this bucket is another qualifying basis 
– one is experiencing “substantially similar 
conditions” specified by the Secretary of 
Health and Human Services in consultation 
with the Secretary of Treasury and the 
Secretary of Labor.



How do the funds for E-PSL work

• For those falling within Bucket A, 

employees are eligible for 100% of 

their income, up to $511/day

• For those falling within Bucket B, 

employees are eligible for 67% of their 

income, up to $200/day.

• Max amounts:
• $5,110 to an eligible employee in Bucket A

• $2,000 to an eligible employee in Bucket B



Additional thoughts and notes

• DOL has published the notices that are 
required to be posted by employers.

https://www.dol.gov/agencies/whd/pandemic

• Employer cannot require employees to 
exhaust PTO or any other type of leave 
first.

• Employer is not required to pay out any 
remaining P-ESL.

• Amendment is to the FLSA, which means 
similar penalties for violating it.



Other thoughts

• Possible exclusions for employers with 

fewer than 50 employees.



Tax Issues Regarding E-PSL

• Generally payments to employee for 

sick leave are subject to all payroll 

taxes if paid directly from employer 

rather than third party, i.e. an 

insurance policy.

• However, payments under E-PSL & 

FLMA+ not subject to FICA employers 

share



Amendments to the Family 

Medical Leave Act of 1993

• The second major section of the FFCRA for employers 

is its expansion of the FMLA.

• The FMLA is different than the FLSA.  Different 

definitions.

• Briefly stated, Congress is providing for up to 12 weeks 

of job protected leave for a new category: 

a “qualifying need related to a public health 

emergency”

• Of note, 10 of the weeks, if one qualifies, are paid.  

• Subject to similar tax credits as the E-PSL



Employers and Employees?

• Similar definitions to those in the E-PSL

• Major change from eligibility criteria 

for traditional FMLA

• No 20 week lookback calculation

• No 50 employees in 75 mi radius

• Employers >500

• So for the next 8 months, will have 

differing obligations under the FMLA.



What is the new qualifying basis for 

this expanded paid FMLA?

• Available for an employee who (A) has 
been employed for 30 days, and (B) is 

“unable to work due to a need for leave 
to care for the son or daughter of such 
employee because the school or place 
of care has been closed or the child care 
provider of such son or daughter is 
unavailable due to a public health 
emergency.”

• That’s the only ground for the expanded 
FMLA.



What monies are available for 

FMLA+

• No pay under the statute for initial 10 

days.

• After that period, to be paid at a rate 
that is at least to two‐thirds of the 

regular rate the employee would 

have earned under a normal work 

schedule, up to a maximum of $200 

per day and $10,000 in the 

aggregate.



More about the FMLA+

• Certain small employers can claim 

relief from the act (similar to the E-PSL)

• Job Restoration rights are not clear 

under the FMLA+

• For employers with <25, job restoration 

rights slightly different – employer must 

make reasonable efforts to return 

individual to equivalent position for a 

period of time.



More about the FMLA+ (cont.)

• FMLA already presents several 

challenges for employers (intermittent 

leave; reduced schedule; certification 

process).

• Several of the same issues remain.

• Additional guidance needed to 

address open questions. 



Scenarios
Event or Condition Leave Available

Employee has symptoms 

of COVID‐19 and misses 

work to seek medical 

evaluation

Assuming 30+ days of employment, and 

employer is fewer than 500:

*E-PSL up to 80 hours (up to $511 per 

day and $5,110 in aggregate).

* any state rights?

*PTO?

FMLA+ - does not meet test.

Note: might meet traditional FMLA (not 

paid) (depending on traditional FMLA 

tests.

Employee is subject to a 

quarantine order or 

advised to self‐
quarantine due to 

COVID‐19

Same assumptions as above:

* E-PSL up to 80 hours 

* FMLA+ - does not meet test.

Note: likely qualifies for traditional FMLA. 



Scenarios

Event or Condition Leave Available

Employee must stay 

home to care for a 

spouse, child, or parent 

subject to a quarantine 

order or self-quarantine 

related to COVID-19

Same assumptions:

*E-PSL 2 weeks (paid at 2/3rd rate)

* FMLA+ unavailable 

Note: traditional FMLA likely to provide 

unpaid leave. 

Employee must miss work 

to take care of 

employee’s son or 

daughter because the 

son’s or daughter’s 

school or place of care 

has been closed due to 

COVID‐19.

12 weeks under FMLA for public 

emergency health leave; can include two 

weeks paid leave under Emergency Paid 

Sick Leave at 100% of employee’s regular 

compensation (up to a maximum of $200 

per day and $2,000 in aggregate) and ten 

weeks of paid leave under FMLA public 

emergency health leave (at two‐thirds of 

employee’s regular rate during a regular 

work schedule up to a maximum of $200 

per day and $10,000 in aggregate).



Scenarios

Event or Condition Leave Available

Employee misses work to 

care for an individual with 

COVID‐19 symptoms who 

is not the employee’s 

spouse, son, daughter, or 

parent, and who is not 

subject to a quarantine 

order or been advised to 

self‐quarantine related to

COVID‐19

No federally required leave. Employee 

may be entitled to leave under 

employer’s policies.



• Retaliation prohibited

• Employers must allow employees to 
first use sick leave provided for under 
the FFCRA, then decide to use any 
remaining accrued paid leave under 
an employer’s policy. The employer 
cannot require the employee to use 
accrued leave under an employer 
policy first.  

• In practice, expected that employers 
will suspend PTO.

Additional Key Points and 

Requirements



Additional Key Points and 

Requirements cont.

• Any paid leave provided by an 

employer before the law is effective 

cannot be credited against the 

employee’s paid leave entitlement. 

• Employees who work under a multi-

employer collective agreement and 

whose employers pay into a multi-

employer plan are also provided with 

leave.



Employer Tax Credits for E-PSL and 

FMLA+

• Dollar for dollar credit for E-PSL and 

FMLA+ following same payment 

schedule as detailed above for 

payments to employees.

• Bucket A - $511/day up to limit

• Bucket B - $200/day up to limit



Collecting credit (Controversy)

• Credit is collected by employer as offset to 

other payroll taxes to be deposited to IRS, 

weekly, monthly, or quarterly 

(Per IRS website)

• Credit only to offset employer share of FICA 

with excess refundable (Per Statute)

• IRS to issue new form to expedite refunds of 

excess credits 

(method available in coming weeks)



Example 1

• Company has total payroll taxes of 

$2,450 due before credits

• Pays $2,000 to employee for E-PSL

• Net 941 taxes due $450 paid with 

quarterly 941 report



Example 2

• Company has total 941 taxes due of 

$5,450 for April 2020

• Company pays 3 “Bucket A” 

employees for 10 days or $15,330.

• No payroll deposit due in May, 

company can request advanced 

refund of $9,880 from IRS, details 

pending



Tax Credits for Self-Employed

• A refundable tax credit for self‐employed 

individuals equal to 100 percent of a qualified 

sick leave equivalent amount for eligible 

self‐employed individuals who must self‐isolate, 

obtain a diagnosis, or comply with a self‐isolation 

recommendation with respect to coronavirus. 

• For eligible self‐employed individuals caring for a 

family member or for a child whose school or 

place of care has been closed due to 

coronavirus, the section provides a refundable 

tax credit equal to 67 percent of a qualified sick 

leave equivalent amount.



Contact Information

• For additional tax advice and assistance, 

contact your Saville advisor

(214) 922-9727

• For legal advice contact Andrew Gould 

andrew.gould@wickphillips.com

(214) 740-4022



Wick Phillips

Wick Phillips is a full-service business law firm serving clients 
across Texas and the United States. Founded in 2004, the 

firm has grown to more than 65 attorneys with offices in 

Austin, Dallas and Fort Worth.

Wick Phillips serves businesses in a broad range of 

industries. The firm has provided legal services to 

businesses in banking and finance, commercial and 

residential real estate, construction and development, 
retail, restaurants, franchising, professional services, 

securities and investments, utilities, insurance, healthcare, 

product manufacturers, oil and gas, timber, water and 

other natural resources, and many more. As a result, the 

firm has developed relationships with a number of Fortune 
500 companies, entrepreneurs, start-up ventures, medical 

practices, limited liability partnerships, franchises, and 

other businesses throughout the United States.



Saville CPAs & Advisors

Founded in 1965 Saville has grown into one of 

the best and most reputable middle-market 

firms in the DFW metroplex. 

From global entities to entrepreneurs forging 

new businesses, Saville leverages precise 

expertise to offer services in: 

- Accounting Outsourcing 

- Assurance 

- Business advisory

- Divorce financial planning 

- Estate and gift

- Merger and Acquisitions

- Retirement plans

- Tax compliance 

- Tax planning
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